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KNOETZL is Austria’s premier dispute resolu-
tion powerhouse, which has successfully de-
veloped into Austria’s largest dispute resolution 
team. The arbitration practice encompasses 
international commercial arbitration, investment 
protection, and arbitration-related court pro-
ceedings. Key industries include construction 
and engineering, energy, banking, automotive, 
aviation, IT and telecommunications, life sci-
ences, healthcare and pharmaceuticals. Mem-

bers of the arbitration team have successfully 
acted as counsel in some of the largest and 
most complex disputes in the CEE region in 
recent decades, under all the major arbitration 
rules. KNOETZL lawyers act as arbitrators in a 
wide array of industries. Members of the firm 
are recognised as leading arbitration specialists 
and hold roles in major arbitral institutions and 
associations.
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Arbitral Centre (VIAC) and UNCITRAL 
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and arbitrator and has been involved in 
numerous large-scale projects across the SEE 
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energy, construction and engineering, post-
M&A disputes, and international sales 
contracts. Patrizia has been the vice-president 
of VIAC since September 2022 and is a 
director of the Vis Moot, the world’s largest 
student competition in international arbitration. 
She is Austria’s steering committee member of 
the Pledge for Equal Representation in 
Arbitration. Patrizia also lectures on arbitration 
subjects at the Austrian Arbitration Academy of 
the University of Vienna and is a faculty 
member of the Delos Remote Oral Advocacy 
Programme (ROAP). 



AUSTRIA  Law aNd PraCTiCE
Contributed by: Florian Haugeneder, Patrizia Netal, Jurgita Petkutė and Natascha Tunkel, KNOETZL 

5 CHAMBERS.COM

Jurgita Petkutė is a partner at 
KNOETZL and has more than 15 
years’ experience in high-value 
and complex arbitration 
disputes. Jurgita acts as counsel 
and as arbitrator with a special 

focus on the Baltic region. She has handled 
arbitration disputes under various applicable 
substantive laws, as well as under a wide 
range of institutional arbitration rules (eg the 
ICC, the Stockholm Chamber of Commerce, 
the Finland Arbitration Institute, the Vienna 
International Arbitral Centre and the Vilnius 
Court of Commercial Arbitration) and ad hoc 
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1. General

1.1 Prevalence of Arbitration
Austria has long been established as a Euro-
pean hub for international arbitration and Vien-
na – in particular, as the capital city – is a pre-
ferred venue for arbitrations related to the SEE 
and CEE regions. The legal community boasts 
a number of arbitration specialists providing 
high-end counsel and arbitration services. The 
Vienna International Arbitral Centre of the Fed-
eral Economic Chamber (VIAC) provides excel-
lent administration of international arbitrations. 
The relevance of Austria as a seat for arbitrations 
is reflected by the opening of a regional office 
of the Permanent Court of Arbitration (PCA) in 
Vienna. This development is set to further boost 
the importance of Vienna as a significant arbitra-
tion hub.

1.2 Key Industries
There has been a notable increase in arbitration 
activity in domestic disputes, particularly con-
cerning energy-related disputes, as well as in 
construction and engineering. In the internation-
al context, energy-related disputes are on the 
rise in Austria, owing to the changing dynamics 
in the European energy market affected by the 
Russia–Ukraine war. The financial services and 
banking sector is also increasingly turning to 
arbitration for dispute resolution. This increase 
is primarily due to the higher perception of arbi-
tration as a suitable form of dispute resolution 
for complex disputes but also disputes in the 
finance market.

1.3 Arbitration Institutions
The majority of international arbitrations in Aus-
tria are administered either by the VIAC under 
the Vienna Rules or by the International Court of 
Arbitration of the International Chamber of Com-
merce (ICC) under the ICC Rules of Arbitration.

A particular point of note is that VIAC issued 
as the first European arbitral institution a spe-
cific set of Investment Arbitration and Media-
tion Rules, in force since 1 July 2021, and thus 
expanded its institutional competence to invest-
ment arbitration cases.

A number of arbitrations with seat in Austria 
are also conducted under the rules of other 
renowned arbitral institutions, such as the Ger-
man Arbitration Institute (Deutsche Institution für 
Schiedsgerichtsbarkeit, or DIS), the LCIA, and 
the Swiss Arbitration Centre. Austria is often 
also the chosen place of arbitration in ad hoc 
proceedings conducted under, for example, the 
UNCITRAL Arbitration Rules.

1.4 National Courts
Austrian law provides for direct recourse to a 
specialised chamber of the Austrian Supreme 
Court (Oberster Gerichtshof, or OGH) as the first 
and final instance in proceedings to nominate or 
challenge arbitrators and to set aside an arbitral 
award. Practice in setting-aside proceedings has 
shown that well-reasoned decisions are gener-
ally rendered expeditiously (six to eight months, 
on average).

As regards enforcement proceedings, the com-
petence for the recognition and enforcement of 
foreign arbitral awards remains with the district 
courts, generally at the place where the debtor 
or the assets are located.

2. Governing Legislation

2.1 Governing Law
If the seat of the arbitration is in Austria, the arbi-
tration proceedings will be governed by Austrian 
arbitration law. This is contained in the Fourth 



AUSTRIA  Law aNd PraCTiCE
Contributed by: Florian Haugeneder, Patrizia Netal, Jurgita Petkutė and Natascha Tunkel, KNOETZL 

7 CHAMBERS.COM

Chapter of the Austrian Code of Civil Procedure 
(CCP) (Sections 577‒618 of the CCP).

Since 2006, the legislation governing arbitration 
in Austria has been largely based on the UNCI-
TRAL Model Law on International Commercial 
Arbitration (the “UNCITRAL Model Law”), with 
only a few minor deviations. Significantly, Austri-
an arbitration law does not differentiate between 
domestic and international arbitration.

2.2 Changes to National Law
There have been no changes to Austrian arbitra-
tion law in the past year, nor are there any chang-
es planned in the immediate future. Any discus-
sions regarding possible legislative changes are 
limited to clarifications (eg, regarding the delimi-
tation of consumer and corporate disputes) and 
reinforcing Austria as an arbitration-friendly juris-
diction.

3. The Arbitration Agreement

3.1 Enforceability
Austrian law requires that the arbitration agree-
ment must identify the parties and the dispute 
or a defined legal relationship that are subject to 
the arbitration clause. Furthermore, the arbitra-
tion agreement must be in writing, either as part 
of a document signed by the parties or as an 
exchange of letters, telefax, emails or any other 
means of communication that provides a record 
of the arbitration agreement. As regards the 
exchange of documents, the Austrian Supreme 
Court has clarified that “exchanged docu-
ments” do not need to be signed, regardless of 
the means of communication used. Additional 
form requirements must be met if consumers or 
employees are parties to the arbitration agree-
ments.

3.2 Arbitrability
The definition of arbitrability is broad. The gen-
eral rule is that pecuniary claims are usually arbi-
trable, whereas non-pecuniary claims are arbi-
trable if the parties have the capacity to enter 
into a settlement agreement with regard to the 
specific claim at issue. Disputes that fall under 
the competence of the administrative authorities 
are not arbitrable.

Family law matters and all claims based on con-
tracts that are – even only partly – subject to the 
Tenancy Act (Mietrechtsgesetz) or the Non-Profit 
Housing Act (Wohnungsgemeinnützigkeitsge-
setz) cannot be made subject to an arbitration 
agreement, nor can claims concerning condo-
minium property. In addition, certain (collective) 
labour and social security matters are not arbi-
trable.

Disputes involving consumers or employees 
may only be submitted to arbitration (with addi-
tional form requirements) after the dispute has 
arisen. The additional form requirements are 
extensive and lead to a very high threshold for 
validly concluding an arbitration agreement with 
consumers or employees, rendering arbitration 
agreements in these areas impracticable. In 
2021, the Austrian Supreme Court clarified that 
beneficiaries of a private foundation (Privatstif-
tung) are not subject to these restrictions in the 
event of a dispute between the beneficiaries and 
the foundation (OGH 18 OCg 1/21b).

In 2024, the Austrian Supreme Court addressed 
the objective arbitrability of disputes concerning 
shareholder resolutions in private limited part-
nerships if only some but not all shareholders are 
parties to the arbitration. The Austrian Supreme 
Court ruled that the arbitration must ensure the 
inclusion of all shareholders. In the absence of 
a mechanism that includes all shareholders and 
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ensures legal effect on all shareholders, such 
shareholder disputes are objectively not arbitra-
ble (OGH 18 OCg 3/22y).

3.3 National Courts’ Approach
Austrian arbitration law does not provide rules 
to determine the law applicable to the arbitration 
agreement. The Austrian Supreme Court applies 
the conflict-of-laws rule contained in Article V 
(1) lit a of the Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards 
1958 (the “New York Convention”) in order to 
determine the law applicable to the arbitration 
agreement outside the context of enforcement 
proceedings. Accordingly, the Austrian Supreme 
Court applies the law selected by party agree-
ment. Such choice of law may also be agreed 
implicitly. A choice-of-law clause in the main 
contract may also extend to the arbitration 
agreement.

At the same time, the Austrian Supreme Court 
has recognised the separate legal nature of an 
arbitration agreement and has emphasised that 
it is appropriate to determine the law applicable 
to an arbitration agreement on a case-by-case 
basis (see, for example, OGH 18 OCg 1/15v). 
In the absence of a choice of law, the law of 
the seat of the arbitration governs the arbitra-
tion agreement (see, for example, OGH 3 Ob 
153/18y).

Austrian legislation and the courts are arbitra-
tion-friendly in terms of enforcing arbitration 
agreements. In practice, courts apply the princi-
ple of “in favorem validitatis” – ie, when in doubt, 
the courts will interpret the intended scope of an 
agreement to favour arbitration (see, for exam-
ple, OGH 18 OCg 6/20m).

3.4 Validity
Although legislation governing arbitration in Aus-
tria is based on the UNCITRAL Model Law, the 
specific wording of Article 16 (1) of the UNCI-
TRAL Model Law concerning separability was 
not adopted. However, the doctrine of separa-
bility is recognised by the courts, which evalu-
ate the question of the validity of an arbitration 
clause contained in an invalid contract on a 
case-by-case basis by interpreting the intention 
of the parties (see, for example, OGH 18 OCg 
1/15v). In practice, this will usually lead to the 
determination that the parties’ intent was that 
the arbitration agreement remains valid if the 
contract is null and void or terminated. Where 
the main contract is terminated by consent, the 
courts have held that the arbitration clause con-
tained in the contract may also be considered 
terminated if the parties’ intention was to termi-
nate the entire contractual relationship.

4. The Arbitral Tribunal

4.1 Limits on Selection
The parties are free to agree on a procedure to 
select the arbitrators. The only limitation under 
Austrian arbitration law is that an arbitral tribunal 
must not consist of an even number of arbitra-
tors and that sitting Austrian judges are prohib-
ited by law from accepting arbitrator mandates.

4.2 Default Procedures
Austrian law provides for a default procedure if 
the parties have failed to designate a method for 
selecting arbitrators or if the chosen selection 
procedure fails. However, in most cases, the par-
ties will have chosen a set of institutional arbitra-
tion rules that deal with this issue.

As a default, Austrian law provides that there 
shall be three arbitrators. In principle, each party 
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shall nominate the same number of arbitrators. 
However, Austrian law does allow for the joint 
appointment of one arbitrator by several parties 
– for example, in the case of multiparty arbitra-
tions.

If the parties have not determined a procedure 
for the appointment of the arbitrators, a sole 
arbitrator will be jointly appointed by agree-
ment of the parties. A panel of arbitrators will be 
appointed by each party appointing one arbi-
trator and then these two party-appointed arbi-
trators will appoint the president of the arbitral 
tribunal. If a party fails to appoint an arbitrator 
or if no agreement can be found regarding the 
appointment of a sole arbitrator or the president 
of the arbitral tribunal or in multiparty arbitra-
tions, a party may apply to the Austrian Supreme 
Court to make the default appointment.

4.3 Court Intervention
Courts are only involved in the appointment of 
arbitrators upon the application of (one of) the 
parties to support the arbitral process. If there 
is no default procedure agreed upon by the par-
ties, a party can request the court to appoint 
an arbitrator if the other party fails to do so, or 
if no agreement can be reached regarding the 
appointment of an arbitrator, or in multiparty 
arbitrations. The Austrian Supreme Court will 
give due regard to the requirements provided 
for in the parties’ agreement if such agreement 
exists (see, for example, OGH 18 ONc 1/22z). 
Unless the parties have provided otherwise, the 
courts may also be called upon to decide on the 
application to remove an arbitrator (eg, owing to 
lack of independence or impartiality).

4.4 Challenge and Removal of Arbitrators
Austrian law provides for a default procedure if 
the parties have failed to agree on a challenge 
procedure (eg, by reference to institutional rules). 

The challenging party must submit a written 
statement of the reasons for the challenge to 
the arbitral tribunal, which gives the challenged 
arbitrator the opportunity to resign from office, 
or the other party may agree that the challenged 
arbitrator will be removed. If the challenged arbi-
trator does not resign or is not removed upon 
mutual agreement of the parties, the arbitral 
tribunal (including the challenged arbitrator) 
must decide on the challenge. If the challenge 
is unsuccessful before the arbitral tribunal, the 
challenging party may within four weeks apply 
to the Austrian Supreme Court as the court of 
first and last instance to decide on the challenge.

If a challenge pursuant to an agreed challenge 
procedure (eg, contained in institutional rules) is 
not successful, the challenging party may then 
apply to the Austrian Supreme Court for a review 
of the challenge decision within four weeks of 
receiving the decision. The option to appeal to 
the Austrian Supreme Court in these cases is 
mandatory and may not be waived.

The legal standard for the challenge of an arbi-
trator is:

• justifiable doubts concerning their impartiality 
or independence; or

• the failure of an arbitrator to meet specific 
requirements set out in the parties’ agree-
ment.

The Austrian Supreme Court routinely applies 
the International Bar Association Guidelines on 
Conflicts of Interest in International Arbitration 
as non-binding guidelines. The mere fact that 
an arbitrator has not disclosed circumstances 
that may give rise to doubts concerning their 
impartiality or independence alone is not per se 
a ground for a challenge.
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4.5 Arbitrator Requirements
Arbitrators are required to be independent and 
impartial. Prior to accepting an appointment, 
the prospective arbitrator must disclose any cir-
cumstances that are likely to give rise to doubts 
concerning their impartiality or independence. 
The obligation to disclose such circumstances 
is ongoing throughout the arbitral proceedings.

According to decisions of the Austrian Supreme 
Court, the test is whether the circumstances of 
the case objectively lead to justifiable doubts 
regarding the arbitrator’s independence and 
impartiality (see most recently, for example, 
OGH 18 OCg5/20i).

5. Jurisdiction

5.1 Matters Excluded From Arbitration
Disputes that fall into the competence of the 
administrative authorities are not arbitrable; the 
same applies to certain (collective) labour and 
social security matters, and to family law matters 
and claims based on contracts that are – even 
only partly – subject to the Tenancy Act or the 
Non-Profit Housing Act, as well as claims con-
cerning condominium property. Please see 3.2 
Arbitrability for further details.

5.2 Challenges to Jurisdiction
Austrian arbitration law recognises the principle 
of “competence-competence”. The arbitral tri-
bunal may rule on a party’s challenge to its own 
jurisdiction.

Lack of jurisdiction of the arbitral tribunal may 
also be raised as a ground to set aside an arbitral 
award, including a partial award on jurisdiction. If 
the place of arbitration is Austria and such pro-
ceedings are initiated, the question of jurisdic-

tion will be reviewed and ultimately decided by 
the Austrian Supreme Court.

5.3 Circumstances for Court Intervention
Under Austrian law, the courts may only address 
matters concerning arbitration in limited cases 
and upon the request of a party.

The rules on jurisdiction generally favour arbitra-
tion over court proceedings. Therefore, if a court 
action involving a matter that is subject to an 
arbitration agreement is initiated, the court must 
dismiss the claim – unless either:

• the other party enters into the merits of the 
dispute without raising a jurisdictional objec-
tion; or

• after an objection has been raised, the court 
finds that the arbitration agreement does not 
exist or is incapable of being performed.

If an action is brought before a court while arbitral 
proceedings are already pending, the court must 
dismiss the action, unless a party has already 
challenged the jurisdiction of the arbitral tribunal 
in the arbitration proceedings and – exception-
ally – if the arbitral tribunal is not expected to 
reach a decision within a reasonable period of 
time. The initiation of court proceedings does 
not prevent an arbitration from being initiated or 
continued, nor an award from being rendered.

Ultimately, the issue of whether (or not) an arbi-
tral tribunal has jurisdiction may also be raised 
as a ground for setting aside an arbitral award, 
including an award on jurisdiction.

5.4 Timing of Challenge
The plea that the arbitral tribunal does not have 
jurisdiction must be raised no later than the first 
pleading on the substance of the dispute. A par-
ty is not precluded from raising such plea by the 



AUSTRIA  Law aNd PraCTiCE
Contributed by: Florian Haugeneder, Patrizia Netal, Jurgita Petkutė and Natascha Tunkel, KNOETZL 

11 CHAMBERS.COM

fact that it has appointed an arbitrator. The plea 
that the arbitral tribunal is exceeding the scope 
of its jurisdiction must be raised as soon as the 
claim beyond the arbitral tribunal’s jurisdiction is 
made. A belated objection to the tribunal’s juris-
diction may be considered by the arbitral tribunal 
if it considers the delay sufficiently excused.

5.5 Standard of Judicial Review for 
Jurisdiction/Admissibility
In setting-aside proceedings, the Austrian 
Supreme Court may assess questions of juris-
diction without being bound to the findings of 
the arbitral tribunal. In practice, there is a dis-
cernible bias in favour of upholding arbitral juris-
diction in review proceedings.

5.6 Breach of Arbitration Agreement
As mentioned in 5.3 Circumstances for Court 
Intervention, the approach of Austrian courts 
towards a party who commences court pro-
ceedings in breach of an arbitration agreement 
will be to dismiss the action, unless the other 
party pleads on the merits of the dispute without 
raising a jurisdictional objection or if – after an 
objection has been raised – the court finds that 
the arbitration agreement does not exist or is 
incapable of being performed. The courts are 
generally arbitration-friendly and will observe an 
arbitration agreement.

5.7 Jurisdiction Over Third Parties
Austrian law does not contain provisions allow-
ing an arbitral tribunal to assume jurisdiction 
over individuals or entities that are neither party 
to an arbitration agreement nor signatories to the 
contract containing the arbitration agreement. 
However, case law has established that both 
single and universal legal successors, assignees 
of a claim or contract, and third-party benefi-
ciaries of contracts are bound by an arbitration 

agreement even if they are not signatories to the 
contract (see, for example, OGH 4 Ob 43/21h).

6. Preliminary and Interim Relief

6.1 Types of Relief
Unless otherwise agreed by the parties, arbitral 
tribunals may award preliminary or interim relief. 
Such relief may only be awarded by the arbitral 
tribunal after the other party has been given an 
opportunity to be heard. A further requirement is 
that the enforcement of a claim would otherwise 
be frustrated or that there is a danger that one of 
the parties may suffer irreparable harm. The relief 
granted is binding and is enforceable in Austria 
if it is ordered in writing, signed and served on 
the parties. Enforcement of interim relief will only 
be refused if the order suffers from a defect that 
would allow it to be set aside (if the seat of arbi-
tration is in Austria) or to be refused recognition 
or enforcement (if the seat of the arbitration is 
outside Austria).

If an arbitral tribunal grants preliminary or interim 
relief that contains a remedy unknown to Aus-
trian law, Austrian arbitration law provides that 
the enforcing court will look at the purpose to 
be achieved by the remedy and – by means of 
interpretation, reformulation or even modifica-
tion of the remedy granted by the arbitral tribu-
nal – grant an equivalent remedy available under 
Austrian law.

6.2 Role of Courts
Under Austrian arbitration law, parties may turn 
to the courts or the arbitral tribunal to grant 
interim relief while arbitration proceedings are 
pending. There are no provisions on emergency 
arbitrations.
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Although the parties may by agreement exclude 
the arbitral tribunal’s power to grant interim 
relief, the courts can always be called upon to 
grant interim relief upon the application of a par-
ty both before and after the constitution of the 
arbitral tribunal. Interim relief granted by a court 
can only be lifted by the courts and cannot be 
reversed by an arbitral tribunal. Only the courts 
have the power to enforce preliminary or interim 
relief awarded by an arbitral tribunal.

Courts may refuse to enforce measures that 
would be incompatible with:

• an Austrian court measure that was either 
requested or issued previously; or

• a foreign court measure that was issued pre-
viously and must be recognised.

6.3 Security for Costs
Austrian arbitration law does not contain a pro-
vision explicitly granting arbitral tribunals the 
power to order security for costs. However, 
this power is understood to be implied in the 
competence of an arbitral tribunal to award 
preliminary or interim relief and in the fact that 
Austrian courts may order security for costs if 
the enforcement of the cost decision is seriously 
impaired (ie, due to the lack of enforceability of 
a judgment abroad).

The Vienna Rules contain a provision granting 
an arbitral tribunal the power to order security 
for costs.

7. Procedure

7.1 Governing Rules
Austrian arbitration law grants the parties exten-
sive autonomy in determining the conduct of 
the arbitration, with only a few mandatory legal 

provisions that cannot be waived by agreement 
of the parties. It also provides a framework of 
default rules that govern the arbitral procedure 
if the parties have failed to provide for (institu-
tional or other) rules to govern their arbitration 
proceedings.

7.2 Procedural Steps
The parties are largely free to agree on the man-
ner in which arbitration proceedings are to be 
conducted. In the absence of an agreement 
(which may also be a reference to institution-
al rules), Austrian arbitration law applies as a 
default rule, and it is otherwise at the discretion 
of the arbitral tribunal to determine the proce-
dure. Under the Vienna Rules, the arbitrators are 
free to conduct the proceedings at their discre-
tion (without being required to apply the Aus-
trian non-mandatory arbitration rules), subject to 
mandatory law and if the parties have not agreed 
otherwise.

As a mandatory requirement, the arbitrators 
must observe the parties’ right to fair treatment 
and each party’s right to be heard.

7.3 Powers and Duties of Arbitrators
The arbitral tribunal has, inter alia, powers to 
decide on:

• its own jurisdiction as well as the merits of the 
case;

• the conduct of the proceedings, where there 
is no agreement of the parties on the proce-
dure; and

• the admissibility of evidence, and to deter-
mine its relevance, materiality and weight.

The arbitral tribunal may also grant preliminary 
or interim relief. It has the duty to treat the par-
ties fairly and must ensure that each party’s right 
to be heard is observed. Every arbitrator has 
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the duty to remain independent and impartial 
throughout the arbitration and has an ongoing 
obligation to disclose any circumstances that 
may call their independence or impartiality into 
question.

7.4 Legal Representatives
There are no particular qualifications or other 
requirements for legal representatives in arbitra-
tion proceedings. Notably, there are no restric-
tions as to the nationality and/or qualification of 
counsel.

In proceedings to set aside an arbitral award, 
there is an obligation to be represented by a law-
yer who is admitted to the Bar in Austria.

8. Evidence

8.1 Collection and Submission of 
Evidence
Austrian arbitration law does not contain any 
explicit provisions regarding the collection and 
submission of evidence. In practice, most arbi-
trators adopt a hybrid approach and will take 
both civil- and common-law rules on evidence 
into consideration. By way of example, exten-
sive discovery is rare in international arbitrations 
conducted in Austria, whereas document pro-
duction, the use of written witness statements, 
and extensive cross-examination are standard 
features of arbitral proceedings in Austria.

Although the client‒attorney relationship is privi-
leged under Austrian law, the scope and rules 
regarding legal privilege are regulated according 
to the civil law tradition and thus differ from the 
common-law concept of privilege.

8.2 Rules of Evidence
Austrian law does not contain rules of evidence 
that apply specifically to arbitral proceedings. 
The general principle is the free evaluation of evi-
dence. The International Bar Association Rules 
on the Taking of Evidence in International Arbi-
tration are frequently referred to as guidelines.

8.3 Powers of Compulsion
In general, arbitral tribunals do not have any 
powers of compulsion but may instead request 
court assistance regarding the collection of evi-
dence or the interrogation of a witness who does 
not appear voluntarily. Arbitral tribunals have no 
power to force a witness to testify or to enjoin a 
refusing party to produce a document.

An arbitral tribunal that has its seat in Austria 
may turn to Austrian and foreign courts for legal 
assistance and may by these means obtain 
the testimony of a reluctant witness or the pro-
duction of a document. There is no difference 
between the witness testimony of parties and 
unrelated witnesses.

9. Confidentiality

9.1 Extent of Confidentiality
Austrian arbitration law does not contain any 
explicit provisions on the confidentiality of arbi-
tral proceedings. While arbitral proceedings are 
private, there is no provision in Austrian law oblig-
ing the parties to keep the arbitral proceedings 
confidential (including pleadings, documents, 
and the award). If confidentiality is desired, the 
parties are advised to agree on confidentiality in 
the arbitration agreement or elsewhere, such as 
in the terms of reference or a similar document.

The Vienna Rules 2021 contain provisions bind-
ing the arbitral institution and arbitrators to con-
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fidentiality, but not the parties. Austrian arbitra-
tion law does provide that the public may be 
excluded from setting-aside proceedings if this 
is requested by one of the parties.

10. The Award

10.1 Legal Requirements
In arbitral proceedings with more than one arbi-
trator, any decision of the arbitral tribunal shall 
be made by a majority of the arbitrators, includ-
ing any arbitral award. The parties may, however, 
agree otherwise and require a unanimous deci-
sion to be rendered. The further requirements 
for an arbitral award are that it must be made in 
writing, state the date on which it was rendered 
and the seat of the arbitration, and be signed by 
the arbitrator(s). Unless the parties have agreed 
otherwise, the award must also state the reasons 
on which it is based.

The making of an award is not subject to any 
time limits, unless a time limit is agreed by the 
parties. The revised Vienna Rules 2021 set 
a time limit for the issuance of an award – ie, 
an award shall be rendered no later than three 
months after the last hearing concerning matters 
to be decided in the award or the filing of the 
last authorised submission, whichever is later. 
This time period may be extended by the VIAC’s 
Secretary General upon reasoned request or on 
their own initiative.

10.2 Types of Remedies
Austrian arbitration law does not contain any 
express provisions on the types of remedies 
that an arbitral tribunal may award. Generally, 
the available remedies – as well as any limits 
thereto or prescription periods – must be deter-
mined by reference to the law applicable to the 
merits.

The remedy of punitive damages is not known 
under Austrian law. In principle, the concept of 
punitive damages is considered contrary to Aus-
trian public policy.

10.3 Recovering Interest and Legal 
Costs
Austrian arbitration law does not contain any 
express provisions on whether the parties are 
entitled to recover interest. In most cases, this 
will depend on the law applicable to the merits.

Unless the parties have agreed otherwise, they 
are entitled to recover legal costs (encompass-
ing the reasonable costs of legal representation, 
the fees of the arbitrators, and – where applica-
ble – the administrative costs charged by the 
institution). Both Austrian law and the Vienna 
Rules provide that the arbitral tribunal must ren-
der a decision on costs upon termination of the 
proceedings, including in cases where the arbi-
tral tribunal ultimately finds it has no jurisdiction.

The general practice with regard to allocating 
costs between the parties is to take into account 
all circumstances of the case, with a particular 
focus on the outcome of the proceedings. The 
Austrian Supreme Court has held (in OGH 18 
OCg 5/21s) that it is not a violation of the right to 
be heard if a party is not granted the opportunity 
to comment on the other party’s cost submis-
sion.

Under the Vienna Rules 2021, the arbitral tribunal 
may – at any stage of the arbitral proceedings 
and at the request of a party – make a decision 
on legal costs (ie, excluding the administrative 
and arbitrator’s fees) and order payment. This 
is primarily intended to apply in cases with 
separate phases (eg, in the case of bifurcation 
between jurisdiction and merits).
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11. Review of an Award

11.1 Grounds for Appeal
Within three months of the notification of the 
arbitral award, a party is entitled to initiate a 
setting-aside action based on one or more of 
the following grounds:

• a valid arbitration agreement does not exist, 
or the arbitral tribunal has denied its jurisdic-
tion despite the existence of a valid arbitra-
tion agreement, or a party was lacked the 
capacity to conclude a valid arbitration agree-
ment under the law governing its personal 
status;

• a party was not given proper notice of the 
appointment of an arbitrator or of the arbitral 
proceedings, or was unable to present its 
case for other reasons;

• the award deals with a dispute not covered 
by the arbitration agreement, or contains 
decisions on matters beyond the scope of the 
arbitration agreement or the pleas of the par-
ties – if the default concerns only a part of the 
award that can be separated, only that part of 
the award shall be set aside;

• the composition or constitution of the arbitral 
tribunal was not in accordance with a provi-
sion of the arbitration law or with a permissi-
ble agreement of the parties;

• the arbitral proceedings were conducted in 
a manner that conflicts with the fundamental 
values of the Austrian legal system (ordre 
public);

• the requirements according to which a court 
judgment can be appealed by an action for 
revision under Section 530, paragraph 1, 
numbers 1–5 of the CCP have been met (note 
that these grounds for revision relate to the 
scenario in which the decision was based 
on a fraudulent action or a forged document 
– or a criminal verdict that has since been 

reversed – and that the three-month time 
period to file the action for setting aside does 
not apply in this circumstance);

• the subject matter of the dispute is not arbi-
trable under Austrian law; or

• the arbitral award conflicts with the funda-
mental values of the Austrian legal system 
(ordre public).

There are additional grounds to set aside an 
arbitral award rendered in arbitral proceedings 
in which either a consumer or an employee was 
involved.

The action to set aside an award is to be filed 
with the Austrian Supreme Court, which will 
decide as first and last instance – ie, without 
the possibility of a further appeal. Practice has 
shown that a well-reasoned decision will usually 
be rendered within six to eight months.

11.2 Excluding/Expanding the Scope of 
Appeal
Under Austrian law, parties cannot agree to 
exclude or expand the scope of an appeal or 
challenge.

11.3 Standard of Judicial Review
It is firmly established in the case law of the 
Austrian Supreme Court that there is no révision 
au fond of the merits of the case (OGH 5 Ob 
272/07x). This principle is strictly applied and 
the Austrian Supreme Court has consistently 
refused to entertain a review of the merits of the 
arbitral decision when claimants in setting-aside 
proceedings have requested this in the guise of 
annulment grounds.
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12. Enforcement of an Award

12.1 New York Convention
Austria has ratified the New York Convention 
without reservation. Austria is also a contracting 
state to several other multilateral conventions 
on the recognition and enforcement of arbitral 
awards, including the 1961 European Conven-
tion on International Commercial Arbitration and 
the Geneva Convention on the Execution of For-
eign Arbitral Awards (1927), as well as a number 
of bilateral agreements governing the reciprocal 
recognition and enforcement of arbitral awards. 
Moreover, Austria has ratified the Washington 
Convention on the Settlement of Investment 
Disputes between States and Nationals of Other 
States, as well as numerous bilateral investment 
treaties.

12.2 Enforcement Procedure
Arbitral awards are deemed to be equivalent 
to judgments of state courts and thus will be 
enforced in the same way – ie, by means of an 
application to the district court (bezirksgericht) 
of the district where the respondent has its seat 
or where the object, asset or third-party debtor 
that will serve to satisfy the claimant’s request 
for enforcement is registered or located.

An authenticated original or a duly certified copy 
of the arbitral award must be submitted together 
with the application for enforcement. The original 
or a certified copy of the arbitration agreement 
need only be presented upon a request from the 
court.

If the arbitration was seated outside Austria, 
the award must first be formally recognised and 
declared enforceable (pursuant to the New York 
Convention or other multilateral or bilateral trea-
ties) by the district court that is competent for 
enforcement. The application for recognition can 

be made together with the request for enforce-
ment and the courts will decide simultaneously 
on both requests. After being declared enforce-
able, the foreign award is treated as a domestic 
arbitral award – ie, equivalent to the judgment of 
an Austrian court.

There is no automatic suspension of the enforce-
ment of an arbitral award if setting-aside pro-
ceedings have been initiated. However, upon the 
application of a party (usually the award debt-
or), the court may – but is not obliged to – stay 
enforcement proceedings until a final decision 
is rendered in the setting-aside proceedings. A 
pragmatic solution employed by Austrian courts 
in this situation is to make continuation of the 
enforcement subject to the posting of security 
by the award creditor.

If the arbitral award is set aside, the effects 
thereof depend on the applicable law and the 
international treaty governing its recognition 
and enforcement. An arbitral award that has 
been set aside by the Austrian courts will not be 
enforced in Austria. As regards foreign awards, 
the Austrian courts do not normally enforce arbi-
tral awards that have been set aside under the 
regime of the New York Convention. However, 
the Austrian Supreme Court has held (in OGH 3 
Ob 2/21x) that it is a precondition that the (for-
eign) setting-aside proceedings do not violate 
Austrian public policy. Under the regime of the 
European Convention, the Austrian courts have 
also previously recognised and enforced a for-
eign arbitral award that had been set aside.

At the enforcement stage, a state or state entity 
may attempt to raise the defence of sovereign 
immunity. However, Austrian courts will only 
consider sovereign immunity in connection with 
sovereign acts, but not if the state or state entity 
acted in a private capacity. The burden of proof 
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for these circumstances lies with the state or 
state entity invoking immunity.

12.3 Approach of the Courts
The general approach of the courts towards the 
recognition and enforcement of arbitral awards 
is pragmatic and the grounds listed in the appli-
cable conventions are interpreted restrictively. 
Although the opposing party will be granted the 
opportunity to raise grounds based on which it 
believes the recognition and enforcement of the 
award will be refused, these grounds are inter-
preted narrowly. This applies to public policy, 
in particular – where a high threshold must be 
reached in order to be considered a sufficient 
reason to refuse recognition and enforcement.

13. Miscellaneous

13.1 Class Action or Group Arbitration
In 2020, the EU Directive on Representative 
Actions for the Protection of the Collective Inter-
ests of Consumers (EU 2020/1828) came into 
force. Austria is currently in the process of imple-
menting this directive, which provides for collec-
tive redress for consumers before state courts. 
In addition, various rules that apply to multiparty 
proceedings before state courts are used as the 
basis for group actions.

The Austrian Arbitration Act does not contain 
provisions regarding class action or group 
arbitration. Provided there is a valid arbitration 
agreement in place, there is no reason to assume 
that the same cannot apply to group arbitrations, 
given the fact that Austrian arbitration law con-
tains rules regarding the appointment of arbitra-
tors in multiparty arbitrations. However, specifi-
cally with regard to class-action arbitrations that 
involve consumers, the limitations of Section 

617 of the CCP would pose a hurdle. Please see 
3.2 Arbitrability for further details on consumers.

13.2 Ethical Codes
The conduct of the legal profession in Austria 
is subject to the Code of Professional Conduct 
for Lawyers (Rechtsanwaltsordnung), as well as 
to numerous EU regulations. Although none of 
these expressly refer to international arbitration, 
it is common practice to apply them also in arbi-
tral proceedings. Lawyers must not make allega-
tions they know to be false. However, there is no 
obligation to verify the truthfulness of the infor-
mation given by a client or a witness. Foreign 
lawyers acting in arbitrations seated in Austria 
are not bound by Austrian professional ethics 
rules but are generally understood to be bound 
by the ethics rules of their respective home juris-
diction.

13.3 Third-Party Funding
The Austrian market shows that third-party fund-
ing is a well-established practice in litigation and 
arbitration. This is also evident from the increas-
ing number of third-party funders active in the 
Austrian market.

The Vienna Rules 2021 have sought to bring 
more transparency to the process by requiring 
parties to disclose the existence of any third-
party funding and the identity of the third-party 
funder (as defined in Article 6 of the Vienna Rules 
2021). This shall ensure the independence and 
impartiality of the arbitrators through appropriate 
disclosure.

Otherwise, there are no express provisions on 
third-party funding under Austrian law – although 
there are two rules that could be understood to 
limit it, as follows.
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• First, Austrian law requires the claim to be 
made (litigated) by the person who owns it – 
ie, it is not permissible for a claim to be made 
in one person’s name but on behalf of another 
person.

• Second, it is forbidden for attorneys to enter 
into contingency fee arrangements (quota 
litis).

13.4 Consolidation
While Austrian arbitration law does not provide 
for rules regarding the consolidation of separate 
arbitral proceedings, it is considered permissi-
ble.

The Vienna Rules 2021 allow for the consoli-
dation of separate arbitral proceedings – for 
example, if the seat of arbitration in all of the 
arbitration agreements is the same and the par-
ties agree to the consolidation or if the same 
arbitrators were nominated for all proceedings 
concerned.

13.5 Binding of Third Parties
As a general rule in Austria, only the signatories 
to an arbitration agreement are bound by it – 
although there are exceptions. Notably, it has 
been established by case law of the Austrian 
Supreme Court that legal successors and third-
party beneficiaries are bound by the arbitration 
agreement. Please see 5.7 Jurisdiction Over 
Third Parties for further details.
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Introduction
Austria, with its capital city of Vienna, has a long-
standing history as a hub for settling interna-
tional disputes and is known to be a reliable and 
hospitable seat for arbitrations. Austria offers a 
modern and arbitration-friendly legal environ-
ment and Vienna’s excellent infrastructure in 
which to hold large arbitration hearings. Often 
said to be the gateway to Eastern Europe, Vien-
na is frequently selected as the seat of arbitra-
tion by parties from the CEE and SEE regions. 
However, its ever-growing arbitration landscape 
and professionalism attract parties from around 
the world, who choose Austria as the seat of 
arbitration.

This development is also reflected by the num-
ber of international organisations seated in 
Vienna. The newest prominent addition is the 
Permanent Court of Arbitration (PCA). The PCA, 
which has its main seat in The Hague, opened its 
regional office in Vienna in April 2022 – making 
Vienna its fourth regional office, after Singapore, 
Mauritius and Buenos Aires. The PCA’s opening 
of a regional office was triggered by a growth in 
demand for its services in Europe, including the 
administration of arbitration hearings.

In addition to an internationally recognised 
professional arbitration community, it is also 
the high quality of the courts that make Aus-
tria recommendable as a seat for arbitrations. 
The Austrian Supreme Court – with its exclusive 
jurisdiction at first and last instance to decide 
applications to set aside awards rendered within 
its jurisdiction – has shown efficiency and con-
sistency in its judgments, which reflect a deep 
understanding of the subject matter and a clear 
pro-arbitration stance.

Energy Sector
During the past two years, the energy crisis 
has become a pressing European and global 
issue, prompting companies and also countries 
to reassess their energy sources and develop 
sustainable solutions. Austria, with its strategic 
location in Central Europe, plays a vital role in 
the European energy market. Vienna is the seat 
for important international organisations in the 
energy sector, such as the Energy Community 
and the Organization of the Petroleum Export-
ing Countries, and the location for conferences 
concerning energy (eg, the European Gas Con-
ference).

The energy crisis has also resulted in a surge 
in energy-related disputes as a consequence 
of the limited supply and rising energy prices. 
The disputes mainly arise from non-deliveries 
and necessary changes in the supply chains. 
International arbitration, often with the seat in 
Austria, serves as a key instrument in resolv-
ing these conflicts in the upstream markets or 
between major customers and energy provid-
ers over reduced or suspended deliveries or the 
adjustment of prices. Austria is frequently cho-
sen as place of arbitration in such disputes, as 
it offers a stable environment for international 
arbitration with efficient, foreseeable and pro-
arbitration decisions by the Austrian Supreme 
Court. Additionally, it boasts numerous practi-
tioners with extensive experience in the energy 
sector.

Impact of Environmental, Social and 
Corporate Governance
ESG considerations have gained significant 
importance in recent years, with stakeholders 
and even the general public demanding sus-
tainable and socially responsible practices. This 
has increased the pressure on states – in many 
cases, creating a tension between existing con-
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tracts, the law, and politically or policy-driven 
decisions. This has also led to an international 
increase in investment disputes – with Vattenfall 
AB and others v Federal Republic of Germany 
(ICSID Case No ARB/12/12) being one of the 
most prominent in the DACH region (ie, Germa-
ny, Austria and Switzerland). Further investment 
arbitration cases are to be expected as a result 
of this development.

Commercial disputes regarding ESG are also 
projected to increase in the wake of the Corpo-
rate Sustainability Due Diligence Directive for-
mally adopted by the Council of the European 
Union in May 2024. The implementation of this 
directive will have an impact on existing and 
future contracts, as the new responsibilities and 
obligations that companies will have to comply 
with will lead to reassessment of international 
supply chains. It seems likely that the adjustment 
process will give rise to disputes. Arbitration, 
offering a bespoke and confidential procedural 
framework with great flexibility to accommodate 
the needs of businesses acting in a globalised 
environment, is ideally suited for resolving often 
sensitive ESG-related disputes. Consequently, 
the expectation is that ESG-related arbitrations 
will soon emerge as a dominant trend.

Outer Space Disputes Increasingly Submitted 
to Arbitration
The commercial use of outer space has grown 
exponentially. The heavy traffic both in terms 
of satellites as well as use of bandwidths have 
turned orbits and frequencies into scarce 
resources. Austria not only has a strong industry 
in this sector but is also home to the European 
Space Agency (ESA) Policy Institute. Perhaps 
due to this sector specific knowledge, there 
appears to be a rise in arbitrations in this field. 
Further, the choice of Austria as a seat of arbitra-
tion for outer space disputes may also be driven 

by the fact that Austria is a neutral country – a 
factor that is relevant to the increasing PPPs and 
related disputes in the sector.

Impact of Sanctions Against Russia on 
Arbitration Proceedings
Arbitration proceedings involving sanctioned 
parties have been confirmed to constitute an 
exception to the prohibition on directly or indi-
rectly engaging in any transaction with Russian 
organisations listed in Annex XIX to Article 5aa of 
Council Regulation (EU) No 833/2014, concern-
ing restrictive measures in respect of actions 
undermining or threatening the territorial integ-
rity, sovereignty and independence of Ukraine.

To uphold the fundamental principle of access 
to justice, including via arbitral proceedings with 
sanctioned parties, Article 5aa, paragraph 3 (g) 
of Council Regulation (EU) No 833/2014 contains 
an exception for “transactions which are strictly 
necessary to ensure access to judicial, adminis-
trative or arbitral proceedings in a Member State, 
as well as for the recognition or enforcement of 
a judgment or an arbitration award rendered in a 
Member State and if such transactions are con-
sistent with the objectives of this Regulation and 
Regulation (EU) No 269/2014”.

Arbitration proceedings have also been con-
firmed to constitute an exception to the pro-
hibition on providing legal advisory services to 
legal persons, entities or bodies established 
in Russia as set out Article 5n, paragraph 2 of 
Council Regulation (EU) No 833/2014. Accord-
ing to Article 5n, paragraph 6, these prohibi-
tions “shall not apply to the provision of services 
which are strictly necessary to ensure access to 
judicial, administrative or arbitral proceedings in 
a Member State, as well as for the recognition 
or enforcement of a judgment or an arbitration 
award rendered in a Member State, provided 
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that such provision of services is consistent with 
the objectives of this Regulation and Regulation 
(EU) No 269/2014”.

On 20 June 2024, the exemption expired that 
previously applied to legal persons, entities or 
bodies established in Russia that are owned by, 
or solely or jointly controlled by, a legal person, 
entity or body that is incorporated or constituted 
under the law of an EU member state, a country 
member of the European Economic Area, Swit-
zerland, or a partner country as listed in Annex 
VIII of Council Regulation (EU) No 833/2014. 
It has been replaced by a new authorisation 
requirement pursuant to Article 5n, paragraph 
10 (h) of Council Regulation (EU) No 833/2014. In 
Austria, the Ministry of Justice’s Public Procure-
ment Law Unit is responsible for granting such 
authorisations, which include authorisation for 
the provision of legal advisory services by law-
yers. A separate mailbox has been set up for the 
submission of applications for the granting of an 
authorisation. However, there remains a certain 
grey area as to the definition of “legal services” 
in this context. It has not yet been clarified at 
EU level which services related to an arbitration 
qualify as legal services. This is particularly rel-
evant when it comes to legal advice rendered 
before a dispute has arisen or becomes pending.

Overall, these exceptions and the authorisation 
procedure will allow arbitral proceedings and the 
enforcement of awards to continue in disputes 
involving parties from Russia.

Also, the introduction of several amendments to 
the Russian Arbitrazh Procedural Code (com-
monly referred to as the “Lugovoy Law”) in 2020 
has affected the conduct of arbitration proceed-
ings involving Russian parties. The Lugovoy Law 
grants Russian commercial courts exclusive 
jurisdiction over disputes involving sanctioned 

entities. This exclusive jurisdiction is protected 
by the competence of the Russian courts to, 
upon request of a party, issue anti-suit injunc-
tions directed against arbitration proceedings. 
These anti-arbitration injunctions have already 
been frequently requested by Russian parties 
and have been granted by Russian courts. As 
a response thereto, arbitral proceedings with 
Russian parties are now increasingly involving 
interim measures and counter-measures. The 
location of assets and the interim securing of 
assets has also become more prevalent.

Increase of Insolvency-Related Arbitrations
As in many countries, Austria is currently experi-
encing a spike in insolvency cases. The increase 
is driven by companies that were supported by 
public subsidies or the suspension of tax and 
accounting obligations in the context of the 
COVID-19 pandemic but are now unable to 
cope with exploding global energy and resource 
costs, high inflation and rising interest rates.

The development of the field of insolvency-relat-
ed arbitrations builds upon a 2018 decision of 
the Austrian Supreme Court, which confirmed 
that claim verification proceedings do not fall 
within the exclusive competence of the (insol-
vency) courts but can be conducted before 
arbitral tribunals – provided the arbitration pro-
ceedings were already pending at the time of the 
opening of the insolvency proceedings.

These two factors combined have recently led 
to a cascade of arbitration proceedings that deal 
with the effects of insolvency. A significant case 
is the insolvency of Signa Holding and affiliated 
companies – the largest insolvency in Austrian 
history – with debts of more than EUR14 billion 
affecting not only Austria, but also large-scale 
projects in Germany and Switzerland.
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Bespoke VIAC Investment Arbitration Rules
The Vienna International Arbitral Centre (VIAC), 
one of the leading European arbitral institutions, 
has issued the first European arbitral institution-
specific investment arbitration rules. The VIAC 
Rules of Investment Arbitration and Mediation 
2021 (the “VIAC Investment Arbitration Rules”) 
are particularly suited for states and state-relat-
ed entities, as well as investors coming from 
the CEE/Commonwealth of Independent States 
(CIS) region. They also generally provide an 
affordable alternative for smaller investments, as 
the new rules aim at providing significant cost 
and time advantages – the two major concerns 
for conducting investment disputes effectively.

The VIAC Investment Arbitration Rules are a 
standalone set of rules based on the VIAC Rules 
of Arbitration and Mediation (the “Vienna Rules”), 
the VIAC’s commercial arbitration rules. How-
ever, they feature a number of innovations and 
modifications that recognise the fundamental 
differences between commercial and investment 
arbitration and respond to specific needs that 
have arisen in practice. By way of example, the 
VIAC Investment Arbitration Rules do not restrict 
their implementation by means of any objective 
jurisdictional requirements regarding the parties 
and the nature of the dispute. Notably, there 
is intentionally no definition of an investment. 
Pursuant to Article 1(1), the agreement can be 
contained in a contract, treaty, statute or other 
instrument involving a state, state-controlled 
entity or intergovernmental organisation. With 
the aim of reducing jurisdictional disputes, the 
VIAC Investment Arbitration Rules thus leave it 
up to the parties to decide whether the rules are 
suitable for the resolution of their dispute and 
avoid any particular requirements for the sub-
mission of the dispute to VIAC investment arbi-
tration.

The VIAC has placed special emphasis on pro-
moting efficiency and enabling a swift resolution 
of investment disputes. This can be seen from 
the incorporation of an early dismissal mecha-
nism for claims and defences that are manifestly 
outside the jurisdiction of the tribunal, inadmissi-
ble, or without legal merit (Article 24a). Frivolous 
claims can be dismissed at an early stage, there-
by avoiding unnecessary costs being incurred 
by the other party. Moreover, the arbitral tribunal 
shall render the award within six months after the 
oral hearing or the last authorised submission 
(Article 32).

The VIAC’s costs are a competitive option com-
pared to other arbitral institutions. Importantly, 
the VIAC Investment Arbitration Rules explic-
itly provide the tribunal with the power to order 
security for costs. They also encompass provi-
sions for the mediation of investment disputes, 
allowing parties to employ mediation indepen-
dently from – or in conjunction with – arbitra-
tion. If the arbitration is followed by mediation 
or vice versa, the VIAC’s administration fees are 
charged only once.

To prevent conflicts of interest, the Vienna Invest-
ment Arbitration Rules (as well as the Vienna 
Rules) require the parties to disclose third-party 
funding at an early stage in the statement of 
claim or the answer thereto. Third-party fund-
ing is defined in a broad manner, covering any 
kind of direct or indirect financial support that is 
dependent upon the outcome of the proceed-
ings.

Pragmatic and Pro-arbitration Jurisprudence 
of the Austrian Courts
The Austrian Supreme Court, in deciding on 
applications to set aside awards, has maintained 
a consistent arbitration-friendly approach in its 
judgments. This may also inform why only four 
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applications have been filed since June 2023 – 
the following of which are noteworthy.

• Formal requirements – while the Austrian 
Supreme Court takes a pro-arbitration stance, 
it remains strict on the fulfilment of formal 
requirements. One such formal requirement is 
that an application for setting aside an award 
must be submitted by a lawyer who is entitled 
to appear before the Austrian Supreme Court 
(ie, is admitted to the Austrian Bar) (Cf OGH 
18 OCg 1/23f dated 14 September 2023).

• Shareholder disputes – in 2024, the Austrian 
Supreme Court also dealt in detail with the 
objective arbitrability of disputes over share-
holder resolutions in private limited partner-
ships. In that case, some (but not all) share-
holders had relied on an arbitration clause 
between the partnership and the shareholders 
to file a challenge against a shareholder reso-
lution before an arbitral tribunal. The request 
for arbitration (and, consequently, the arbitral 
award) was directed against the company but 
not against the other shareholders. The com-
pany filed an application to set aside the arbi-
tral award by which the shareholder resolution 
had been nullified. The application was based 
on the argument that the arbitration proceed-
ings had not included the other sharehold-
ers. The Austrian Supreme Court ruled that, 
even though private limited partnerships 
– like corporations – may include arbitration 
clauses in their articles of association, it is not 
possible to conduct the arbitration proceed-
ings only between some shareholders and the 
company; rather, the arbitration must ensure 
the inclusion of all shareholders. Failing a 
mechanism that includes all shareholders 
and ensures legal effect on all shareholders, 
such shareholder disputes are objectively 
not arbitrable. Therefore, to ensure that such 
disputes are in fact objectively arbitrable, 

the participation and intervention rights of all 
shareholders must be set out ex ante in the 
arbitration agreement (Cf OGH 18 OCg 3/22y 
dated 3 April 2024).

• Impartiality – when deciding on challenges to 
arbitrators, the Austrian Supreme Court will 
frequently also consider the International Bar 
Association Guidelines on Conflicts of Inter-
est in International Arbitration, which were 
updated in 2024. However, in two recent 
decisions, the question of impartiality was 
raised in a different context: the question of 
the impartiality of judges in connection with 
arbitration proceedings.

In the first case, the Austrian Supreme Court 
had appointed one of the three arbitrators at 
the request of one of the parties. After the arbi-
tral tribunal had issued the arbitration award, 
the claimant sought to set aside the award. In 
the annulment proceedings before the Austrian 
Supreme Court, the claimant challenged three 
of the five Supreme Court judges based on the 
argument that they had previously been called 
upon to appoint one of the arbitrators whose 
award is now being challenged. A separate Sen-
ate of the Austrian Supreme Court decided the 
challenge and held that the appointment of an 
arbitrator by the court (following default of one 
party to do so) does not impact the impartiality 
of a judge in a later action for annulment regard-
ing the arbitral award rendered by the court-
appointed arbitrator (Cf OGH 2 Nc 60/23f dated 
16 August 2023).

In the second case, the question was whether 
the impartiality of judges of the specialised Sen-
ate of the Austrian Supreme Court dealing with 
arbitration might be impaired when they are 
also members of the VIAC board. The Austrian 
Supreme Court carefully examined:
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(a) the duties of the members of the VIAC 
board; and

(b) the actual dispute before the courts, 
which related to the claim of invalidity of 
an arbitration agreement.

The Austrian Supreme Court found that there 
was not sufficient overlap between the duties 
of a VIAC board member and the actual sub-
ject matter to give rise to even the appearance 
of bias (Cf OGH 2 Nc 13/24w dated 26 March 
2024).

It is rare that the Austrian Constitutional Court 
deals with matters related to arbitration. It 
recently had the opportunity when an action was 
filed requesting that Section 607 of the Austrian 
Civil Procedure Code, which grants an arbitral 
award the same effect as a court judgment, be 
declared unconstitutional and void. The Aus-
trian Constitutional Court declined to accept 
the action and specifically held that there are 
no constitutional objections to the fundamental 
admissibility of private arbitration established 
on a private autonomous basis (in conjunction 
with the relevant statutory provisions). Firstly, the 
relevant provisions provide (sufficient) options 
for the parties to bring an action to set aside 
the award. Secondly, the grounds to set aside 
awards also provide sufficient guarantees that:

• an award that contradicts the fundamental 
values of the Austrian legal system (ordre 
public) can be challenged; and

• courts and administrative authorities may 
ex officio not take an award that contradicts 
the fundamental values of the Austrian legal 
system into account.

In view of the legal framework and the safeguards 
it provides, the application has no reasonable 
prospect of success (Cf VfGH G 49/2024-7 dat-
ed 10 June 2024).

Final Note
Austria continues to be a stable, modern and 
welcoming place for arbitral proceedings. Stay-
ing on top of developments and even leading the 
latest trends, Austria has maintained its position 
as an attractive place for commercial and invest-
ment arbitration.
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